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Court of Appeals of the District of Columbia 

* * i 


No. 6134. 

George Hyman, Appellant, 
vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 54674. 

George Hyman, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

j 

For Petitioner: R. Kemp Slaughter, Esq. 

For Respondent: J. M. Marowski, Esq. 

Docket Entries . 

1931. | 

Mar. 26. Petition received and filed. Taxpayer notified. 

(Fee paid.) 

Mar. 27. Copy of petition served on General Counsel. 
Apr. 28. Answer filed by General Counsel. 

May 5. Copy of answer served on taxpayer—General Cal¬ 
endar. 

1932. 

Dec. 21. Hearing set Jan. 18, 1933. j 

1933. I 

Jan. 16. Motion for 30 days continuance filed by taxpayer. 

1/17/33 granted and continued to Feb| 20, 1933. 
Fob. 20 & 21. Hearing had before Mr. Sternhagen pn merits. 

Submitted. Held over from 2/20/33 t<j) 2/21/33. 
Stipulation filed. Briefs due 3/23/33 and reply 
4/15/33—exchange by parties. 
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1933. 

Feb. 28. Transcript of hearing of Feb. 20 and 21, 1933, 
filed. 

Mar. 22. Brief filed by General Counsel. 

Mar. 23. Brief filed by taxpayer. 

Mar. 23. Proof of service of brief filed bv General Counsel. 

* 

Apr. 14. Reply brief filed by taxpayer. 

Aug. 22. Opinion rendered—John M. Sternliagen, Division 
10. Judgment will be entered for the respond¬ 
ent. 

Aug. 24. Judgment entered—J. M. Sternliagen, Division 

10 . 

Nov. 13. Petition for review by Court of Appeals of Dis¬ 
trict of Columbia with assignments of error 
filed by taxpayer. 

Nov. 13. Proof of service filed by taxpayer. 

Nov. 13. Praecipe filed by taxpayer. 

Dec. 22. Proof of service of praecipe filed by taxpayer. 

2 United States Board of Tax Appeals. 

Docket No. —. 

George Hyman, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

Filed March 26, 1931. 

The above-named petitioner hereby petitions for a rede¬ 
termination of the deficiencv set forth bv the Commissioner 

* * 

of Internal Revenue in his notice of deficiency IT:AR:C-1 
CGW-60D dated February 12, 1931, and as a basis of his 
proceeding alleges as follows: 

1. The petitioner is an individual, an inhabitant of the 
City of Washington, District of Columbia, and maintains 
his principal office at 1010 Vermont Avenue, Northwest, 
Washington, D. C. 

2. The notice of the deficiency, a copy of which is at¬ 
tached and marked Exhibit A, was mailed to the petitioner 
on Februarv 12, 1931. 

7 



GEORGE HYMAN VS. GUY T. HELVERING, COM^i’r. 3 

3. The taxes in controversy are income and surtaxes for 
the calendar year 1928 in the amount to-wit, of $17,357.74. 

4. The determination of tax set forth in the said notice of 
deficiency is based upon the following error: 

(a) The Commissioner has erroneously heljl that the 
amount of $109,729.24, being a portion of the Amount re¬ 
ceived by petitioner from the sale of certain capital stock 
represented a taxable dividend. 

5. The facts upon which the petitioner relies Us the basis 
of this proceeding are as follows: 

(a) On December 12, 1928 the petitioner owned 1,998 
shares of the capital stock of the George Hyman Construc¬ 
tion Company, each of said shares having a pur value of 

$100.00. The said shares of capital stock had been 
3 acquired by petitioner prior to January 1928, but 
subsequent to March 1, 1913, for cash at par in the 
total amount of $199,800. On December 12,1928 petitioner 
offered to sell 1,950 shares of such stock to the corporation 
for $195,000, the par value thereof. Such offer was accepted 
by proper action of the Board of Directors of the Corpora¬ 
tion and on December 12, 1928 there was paid to petitioner 
the sum of $195,000 in complete cancellation arid redemp¬ 
tion of the said 1,950 shares of stock. The Cbrporation 
thereupon, by amendment to its charter, reduced the amount 
of its authorized capital stock of $200,000 to $5,0t)0. 

(b) The stock thus sold, cancelled and redeemed, having 
cost petitioner $195,000, no profit or loss resulted from the 
sale and cancellation thereof. The Commissioner of In¬ 
ternal Revenue, however, upon auditing the tax return of 
the petitioner for the calendar year 1928, erroneously held 
that the amount of $109,729.24 being a portion ojf the total 
amount received from the sale and cancellation of said 
stock, represented the distribution of a taxable dividend to 
the petitioner and upon the basis of such erroneous ruling 
determined the deficiency set forth in his deficiency notice. 

Wherefore the petitioner prays that this Board may hear 
the proceeding and determine that inasmuch as the amount 
received for the sale and cancellation of such capital stock 
was equal to the amount paid therefor by petitioner, no 
gain or loss resulted from such transaction and particularly 
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that no portion of the amount received for such stock con¬ 
stituted a taxable dividend. 

R. KEMP SLAUGHTER, 

HUGH C. BICKFORD, 

Attorneys for Petitioner , 
i 815 Fifteenth St., Washington, D. C. 

4 Affidavit. 

City of Washington, 

District of Columbia, ss: 

George Hyman, being duly sworn, says that he is the 
petitioner above named; that he has read the foregoing 
petition, or had the same read to him, and is familiar with 
the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be upon informa¬ 
tion and belief, and those facts lie believes to be true. 

(S.) GEORGE HYMAN. 

Subscribed and sworn to before me this 24th day of 
March, 1931. 

[seal.] KATHRYN L. FOLTZ, 

Notary Public. 


5 Exhikit A. 

Copy. 

1T.AR.CM. CGW-601). 

Mailed Feb. 12, 1931. 

Mr. George Hyman, 

1010 Vermont Avenue N. W., 

Washington, D. C. 

Sir: 

You are advised that the determination of your tax lia¬ 
bility for the year(s) 1928 discloses a deficiency of $17,- 
357.74, as shown in the statement attached. 

In accordance* with section 272 of the Revenue Act of 
1928, notice is herebv given of the deficiencv mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
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petition the United States Board of Tax Appeals for a re¬ 
determination of vour tax liabilitv. 

* » 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to tlie Commissioner of Internal Revenue, Wash¬ 
ington, 1). C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your re¬ 
turn (s) by permitting an early assessment cjf any defi¬ 
ciency and preventing the accumulation of interest charges, 
since the interest period terminates thirty daysj after filing 
the enclosed agreement, or on the date assessment is made, 
whichever is earlier; whereas if no agreement!is filed, in¬ 
terest will accumulate to the date of assessment of the 
deficiency. 

Respectfullv, 

DAVID BURNET, 


Commissioner, 


(Signed) 
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By J. C. WILMER, 

D ep u ty Co m m ission e r. 

Enclosures: Statement. Form 882. Form 870. 

Copy. 

Statement. 

IT :AR :C-1. CGW-60D. 


i 

In re Mr. George Hyman, 1010 Vermont Avenue X. W., 

Washington, 1). C. 


Year. 


mss. 


Tax Liabilitv. 

•/ 

Tax liability. Tax assesso 
. $17,956.40 $59S.Gi; 




1. Deficiency. 
$17..‘157.74 


The report of the internal revenue agent ini charge, at 
Baltimore, Maryland, dated February 19, 1930j a copy of 
which was furnished you, is approved and is hereby made 
a part of this letter. 

Careful consideration has been accorded yqur protest 
dated March 20, 1930, in connection with the findings of the 
examining officer, and the information submitted at con¬ 
ferences held in the office of the internal revenue agent in 
charge and in this office. 
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A copy of this letter lias been mailed to your representa¬ 
tives, Slaughter and Bickford, 815 Fifteenth Street X. W., 
Washington, 1). C., in accordance with the power of at¬ 
torney executed by you and on file in this ollice. 

7 [Stamp:] United States Board of Tax Appeals. 

Filed Apr. 28, 1931. 

United States Board of Tax Appeals. 

Docket Xo. 54674. 


George Hyman, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 


Answer. 


Conies now the Commissioner of Internal Revenue, bv 

« 

his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and for answer to the petition liled 
herein, admits and denies as follows: 

1. Admits the allegations of paragraph 1 of the petition. 

2. Admits the allegations of paragraph 2 of the petition. 

3. Admits the allegations of paragraph 3 of the petition. 

4 (a). Denies that the Commissioner erred as alleged in 
paragraph 4 (a) of the petition. 

5 (a) and (b). Denies the allegations contained in para¬ 
graphs 5 (a) and 5 (b) of the petition. 

Denies each and every other allegation contained in the 
petition not hereinbefore specifically admitted, qualified or 
denied. 

Wherefore, it is prayed that the Commissioner’s deter¬ 
mination be approved and that the petition be dismissed 
and the appeal denied. 

(Signed) C. M. CHAREST, 

, General Counsel , 

Bureau of Internal Revenue. 

Of Counsel: 


A. H. FAST, 

HAROLD D. THOMAS, 

Special Attorneys , 

Bureau of Internal Revenue. 
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8 United States Board of Tax Appealjs. 

Docket Xo. 54674. 

George Hyman, Petitioner, 

: i 

v. ! 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

Filed at Hearing Feb. 21, 1933. 

i 

The parties hereto, by their respective counsel as under¬ 
signed, hereby stipulate and agree that the fa<[ts as here¬ 
inafter set forth are true and may be accepted by the Board 
as provided by the evidence in this proceeding, provided, 
however, that either party may introduce additional evi¬ 
dence at the hearing hereon not inconsistent herewith. 

1. The petitioner resides in the City of Washington, Dis¬ 
trict of Columbia, with his business address at 1010 Ver- 

-r | 

niont Avenue, Northwest. For the calendar vear 1928 
petitioner tiled his income tax return with tlije Collector 
of Internal Revenue at Baltimore, Maryland, aiid included 
therein the income of his wife. 

i 

2. On February 12, 1931 the respondent mailed to the pe¬ 
titioner a notice of deficiencv covering the calendar vear 
1928 which determined a deficiency against petitioner in 
the amount of $17,357.74. Against the aforesaid notice of 
deficiency petitioner duly filed his petition forj a redeter¬ 
mination to which was attached as Exhibit Aj a copy of 
the notice which by reference is hereby made a part 

hereof. 

9 3. The petitioner, at December 31, 1928J was Presi¬ 
dent of George Hyman Construction Coinpany and 

President of George Hyman Properties, Inc. 

4. At December 12, 1928 the George Hyman Construction 
Company, a Maryland corporation with its principal offices 
in Washington, D. C., had outstanding 2,000 shades of capi¬ 
tal stock at the par value of $200,000. Of this outstanding 
stock petitioner owned 1,998 shares for which hjo had paid, 
prior to January 1, 1928 but subsequent to Mai*ch 1, 1913, 
$199,800 in cash. The business of George H^nian Con- 
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struction Company was that of general contractor in the 
construction of public and private buildings. 

5. On December 11, 1928 George Hyman Properties, Inc. 
was incorporated under the laws of the State of Maryland 
with an authorized capital of 2,000 shares of common stock 
of the par value of $100 of which authorized stock 50 shares 
were immediately issued for cash at par. Of this issue the 
petitioner took 30 shares, his wife 5 shares, his attorney 5 
shares, and the remaining 10 shares were taken in equal 
proportion by his sister and his mother-in-law. This corpo¬ 
ration was organized as an investment company and imme¬ 
diately thereafter acquired for cash certain real proper¬ 
ties and stocks and bonds owned bv George Ilvman Con- 
struction Company, which were not necessary assets in the 
construction business and should not remain at the risk 
of that business. 

6. On December 12, 192S the George Hyman Construction 
Company paid petitioner by check Xo. 3522 the sum of 
$195,000.00 for 1,950 shares of its stock held by petitioner 
as aforesaid, and the 1,950 shares of stock so redeemed 
were retired and cancelled by the corppration. There was 
no change in the shareholdings of the other stockholders 
and the capital stock of the company then outstanding was 
$5,000.00. 

7. On December 19, 1928 petitioner advanced to George 

Hyman Properties, Inc. the sum of $190,000. With 
10 the cash capital thus obtained and through the issue 
of its common stock as aforesaid, George Hyman 
Properties, Inc. acquired the certain real properties and 
stocks and bonds from George Hyman Construction Com¬ 
pany which, as aforesaid, were not necessary assets in the 
construction business. 

8. The books of account of the George Hvnian Construe- 
tion Company show that at December 31, 1927 it had an 
earned surplus of $119,709.33; at December 31, 1928 an 
earned surplus of $109,729.54 and at December 31, 1929 this 
earned surplus had been reduced through operations to 
$55,270.85. 

9. The respondent, in the aforesaid notice of deficiency, 
alleges that to the extent of the earned surplus of George 
Hyman Construction Company at December 31, 1928, to-wit, 
$109,729.54, petitioner received a taxable dividend in the 
payment to petitioner of $195,000 on December 12, 1928 
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when petitioner surrendered to the corporation 1,950 shares 
of its capital stock which petitioner had acquired from the 
corporation at its incorporation for the sum of $195,000. 
No other exceptions were taken by the respondent to the 
income tax returns filed by petitioner for the >jear 1928. 

(S.) R. KEMP SLAUGHTER, 

Counsel for Petitioner. 

C. M. CHAREST, 

Counsel for Respondent. 

2/21/33. ! 

i 

11 United States Board of Tax AppealsL 

Docket No. 54674. Promulgated August 22, 1933. 

George Hyman, Petitioner, 

i 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

The redemption and cancellation by a corporation of 
97 1 /1 > percent of its outstanding shares, all of jvhicli were 
owned by petitioner, held, upon respondent’s determina¬ 
tion, to be essentially the equivalent of a taxable dividend 
to the extent of the corporation’s surplus, and by section 
115 (g), Revenue Act of 1928, such amount lielc | taxable to 
petitioner as an ordinary dividend. 

i 

i 

R. Kemp Slaughter, Esq., for the petitioner. 

J. M. Morawski, Esq., for the respondent. 


0 pin imt. 


Stern hagkn : 


The Commissioner determined a deficiency iii the peti¬ 
tioner’s income tax for 1928 of $17,357.74, by applying 

section 115 (g), Revenue Act of 1928 1 to the redemption 

- 

1 Sec. 11.'. Distributions by Corporations. 


( 2 > Redemption of stock .—If a corporation cancels or redeems its stock 
(whether or not su<*h stock was issued as a stock dividend >j at such time 
and in sueh manner as to make the distribution and eaneejllation or re¬ 
demption in whole or in part essentially equivalent to the distribution of a 
taxable dividend, the amount so distributed in redemption ojr cancellation 
of the stock, to the extent that it represents a distribution ojf earnings or 
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and cancellation of shares of stock owned by the petitioner, 
and thus taxing a part of the amount received by the peti¬ 
tioner as an ordinary dividend. The petitioner contends 
that section 115 (g) does not apply, and the entire amount 
of $195,000 received by him by virtue of such redemption 
was a distribution in liquidation covered by section 115 (c),“ 


12 and that since it was no more than the cost of the 
stock redeemed, there is nothing to tax. All of the 
facts in the record are agreed upon in writing as follows: 

1. The petitioner resides in the City of Washington, Dis¬ 
trict of Columbia, with his business address at 1010 Ver¬ 
mont Avenue, Northwest. P^or the calendar year 1928 peti¬ 
tioner tiled his income tax return with the Collector of In¬ 
ternal Revenue at Baltimore, Maryland, and included 
therein the income of his wife. 

2. On February 12, 1931, the respondent mailed to the 
petitioner a notice of deficiency covering the calendar year 
1928 which determined a deficiency against petitioner in 
the amount of $17,357.74. Against the aforesaid notice 
of deficiency petitioner duly filed his petition for a rede¬ 
termination to which was attached as Exhibit A a copy of 
the notice which by reference is hereby made a part hereof. 

3. The petitioner, at December 31, 1928, was President 
of George Hyman (’oustruction Company and President of 
George Hyman Properties, Inc. 

4. At December 12, 1928, the George Human Construe- 
tion Company, a Maryland corporation with its principal 
offices in Washington, 1). C., had outstanding 2,000 shares 


profits accumulated after February 2\ lPl.’l. shall be treated as a taxable 
dividend. In the ease of the eaneellation or redemption of stock not issued 
as a stock dividend this substation shall apply only if the cancellation <>r 
redemption is made after January 1. 1026. 

Distribution in lif/ui/futinn .—Amounts distributed in complete liqui¬ 
dation of a eori>oration shall be treated as in full payment in exchange for 
the stock, and amounts distributed in partial liquidation of a corporation 
shall be treated as in part or full payment in exchange for the stock. The 
gain or loss to the distributee resulting from such exchange shall be deter¬ 
mined under section: 111. but shall be recognized only to the extent provided 
in section 112. In the case of amounts distributed in partial liquidation 
(other than a distribution within the provisions of section 112 <h> «>f stock 
or securities in connection with a reorganization) the part of such distribu¬ 
tion which is properly chargeable to capital account shall not be considered 
a distribution of earnings or profits within the meaning of subsection <b> 
of this section for the purpose of determining the taxability of subsequent 
distributions by the corporation. 

2S B. T. A.—No. 166 
3S46—33 
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of capital stock at the par value of $200,000. Of this out¬ 
standing stock petitioner owned 1,998 shares for which he 
had paid, prior to January 1,1928, but subsequent to March 
1, 1913, $199,800 in cash. The business of George Hyman 
Construction Company was that of general contractor in 
the construction of public and private building^. 

5. On December 11, 1928, George Hyman Properties, Inc. 
was incorporated under the laws of the State qf Maryland 
with an authorized capital of 2,000 shares of common stock 
of tiie par value of $100 of which authorized stopk 50 shares 
were immediately issued for cash at par. Olf this issue 
the petitioner took 30 shares, his wife 5 shares, his attorney 
5 shares, and the remaining 10 shares were taken in equal 
proportion by his sister and his mother-in-lavj. This cor¬ 
poration was organized as an investment company to take 
over certain real properties and stock and bonds which 
petitioner, as principal stockholder of George Hyman Con¬ 
struction Company, considered were not necessary in the 
construction business and should not remain at the risk of 
that business. 

6. On December 12, 1928, the George Hyman Construc¬ 
tion Company paid petitioner by check Xo. 352| the sum of 
$195,000 for 1,950 shares of its stock held by petitioner as 

aforesaid, and the 1,950 shares of stock so redeemed were 
7 7 | 
retired and cancelled by the corporation. There was no 

change in the shareholdings of the other stockholders and 

the capital stock of the company then outstanding was 

$5,000. * | 

7. On December 19, 1928, petitioner advanced to George 
Hyman Properties, Inc., the sum of $190,00()| With the 
cash capital thus obtained and through the issue of its 
common stock as aforesaid, George Hyman Properties, Inc. 
acquired certain real properties and stocks andj bonds from 
George Hyman Construction Company which petitioner, 
as aforesaid, considered were not necessarv assets in the 
construction business and therefore should not remain at 
the risk of the construction company. 

8. The books of account of the George Hvmdn Construe- 
tion Company show that at December 31, 192t, it had an 
earned surplus of $119,709.33; at December ‘|l, 1928, an 
earned surplus of $109,729.54, and at December 13, 1929, 
this earned surplus had been reduced through operations 
to $55,270.85. 
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9. The respondent, in the aforesaid notice of deficiency, 
alleges that to the extent of the earned surplus of George 
Hyman Construction Company at December 31, 
13 1928, to-wit, $109,729.54, petitioner received a tax¬ 

able dividend in the payment to petitioner of $195,- 
000 on December 12, 1928, when petitioner surrendered to 
the corporation 1,950 shares of its capital stock which 
petitioner h.ad acquired from the corporation at its incor¬ 
poration for the sum of $195,000. Xo other exceptions 
were taken by the respondent to the income tax returns 
filed by petitioner for the year 1928. 

We think that! it cannot be said from these facts that the 
respondent was wrong. The petitioner was the sole share¬ 
holder of a corporation with a substantial surplus at the be¬ 
ginning of 1928. By causing the corporation to cancel 97 V 2 
percent of its shares at par, he receives an amount greater 
than the entire surplus. Thus, as to the amount of the sur¬ 
plus, he is in no different situation from what he would 
have been in had there been an ordinary dividend; and the 
only difference to the corporation is that it has a reduced 
capital, which is now represented by an outstanding 50 
shares instead of 2,000. From such facts it is just as con¬ 
ceivable that the redemption and cancellation were essen¬ 
tially equivalent to a dividend as it is that they were not; 
and, since the respondent has determined that they were, 
and the burden of proof is on petitioner, we cannot af- 
firmativelv find that it was not. 

The petitioner argues that he had a proper motive, and 
that he properly used this means of having the real prop- 
ertv, stocks and bonds which he considered unneeessarv to 
the corporation's construction business transferred to the 
newly organized corporation. This, we think, is beside the 
point. What was said in Pearl B. Brown, Executrix, 26 
B. T. A. 901, to the effect that the section should not be ap¬ 
plied to a stock redemption “where the circumstances are 
free from artifice, and beyond the terms and fair intendment 
of the provision,” did not mean that absence of moral 
obliquity or intent to evade tax would alone be a defense 
to the respondent's determination under the section. The 
statute is concerned to impose the tax where there is the 
essential equivalent of a dividend. This is not determi¬ 
nable alone by the use made of the distribution when re¬ 
ceived. The shareholder might intend to use it for a most 
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laudable charitable purpose, and immediately put it to such 
use, and yet be subject to the tax as upon a dividend if it 
was essentially the equivalent of a dividend. If the re¬ 
spondent determines that the distribution is within section 
115 (g), the taxpayer must point to something! in the cir¬ 
cumstances which requires the conclusion that jit was sub¬ 
stantially and essentially different. This we ai^e unable to 
find in the facts, and so can find no error. 

Judgment will be entered for the respondent A 

14 United States Board of Tax Appeals, Washington. 

Docket No. 54674. j 

George Hyman, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Judgment. 

In accordance with the Board’s report, promulgated 
August 22, 1933, it is j 

Ordered, adjudged and decided that there is a deficiency 
in income tax for 1928 of $17,357.74. j 

Enter. 

[Seal U. S. Board of Tax Appeals.] j 

(Signed) JOHN M. STERNHA^EN, 

Member. 

Entered. 

Aug. 24, 1933. 


15 The Court of Appeals of the District of Columbia. 

No. 54674. 


George Hyman, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

Filed Nov. 13,1933. j 

To the Honorable the Judges of the Court of Appeals of 
the District of Columbia: 

The petitioner, George Hyman, files this petition in pur¬ 
suance of the provisions of Section 1001 of tllie Act ap- 
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proved February 26, 1926 entitled the Revenue Act of 1926, 

as amended by Section 1101 of the Act of June 6, 1932 (26 

U. S. C., Section 642, 1930 Codification of Internal Revenue 

Laws), for the jreview of a decision of the United States 

Board of Tax Appeals entered on August 24, 1933 which 

determined a deficiencv in income tax for the vear 1920 in 

• •> 

the amount of $17,357.74. 

I. 


Statement of the Nature of the Controvcrsv. 


The petitioner, George Hyman, is a citizen of the United 
States and resides in the City of Washington, District of 
Columbia, with his business address at 1010 Vermont 
Avenue, X. W. 

For the calendar year 1928 petitioner filed his income 
tax return with the Collector of Internal Revenue at Balti¬ 
more, Maryland. 

On December 12. 1928 the petitioner owned 1,998 shares 
of common capital stock of George Hyman Construction 
Company, a Maryland corporation, with its principal office 
in the Citv of Washington, District of Columbia, 
16 which he had purchased for the corporation prior to 
January 1, 1928 but subsequent to March 1, 1913 for 
cash in the amount of $199,800.00. The total outstanding 
common capital stock of the corporation was 2,000 shares 
of the par value of $200,000.00. 

On December 12. 1928 petitioner sold to George Hyman 
Construction Company 1,950 shares of said common capital 
stock, receiving therefor the sum of $195,000.00. The 1,950 
shares so acquired by George Hyman Construction Com¬ 
pany were thereupon retired and cancelled by the corpora¬ 
tion in partial liquidation. 


The business of George Hyman Construction Company 
was that of general contractor in the construction of public 
and private buildings and among its assets were certain 
real properties and stocks and bonds which petitioner, as 
principal stockholder of George Hyman Construction Corn- 
pan v, considered were not necessarv in the construction 
business and should not remain at the risk of that business. 

On December 11,1928 George Hyman Properties, Inc., was 
incorporated under the laws of the State of Maryland with 
an authorized capital of 2,000 shares of common stock of a 
par value of $100 of which authorized stock 50 shares were 
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immediately issued for cash at par. Of this iss^ie the peti¬ 
tioner took 30 shares, his wife 5 shares, his j attorney 5 
shares and the remaining 10 shares were tak^n in equal 
proportion by his sister and his mother-in-law J This cor¬ 
poration was organized as an investment compjanv to take 
over the certain real properties and stocks and bonds of 
George Hyman Construction Company. 

On December 19, 1928 petitioner advanced! to George 
Hyman Properties, Inc., the sum of $190,000,001 With the 
cash capital thus obtained and through the issuance of its 
common stock, as aforesaid, George Hyman IProperties, 
Inc., acquired tlie certain real properties and | stocks and 
bonds from George Hyman Construction Company 
17 which, as aforesaid, petitioner considered were not 
necessary assets in the construction business and, 
therefore, should not remain at the risk of the (lonstruction 
Company. 

The respondent asserted a deficiency in incjome tax in 
the amount of $17,337.74 against George Hynnjn, the peti¬ 
tioner, alleging that to the extent of the carnet} surplus of 
George Hyman Construction Company at December 31, 
1928, to-wit, $109,729.54, petitioner received a taxable divi¬ 
dend in the payment to petitioner of $195,000.00 on De¬ 
cember 12, 1928, for the 1,950 shares of common capital 
stock of tlie corporation which it redeemed, retired and 
cancelled. 

The books of account of the George Hyman Construc¬ 
tion Company at December 31, 1927, showed! an earned 
surplus of $119,709.33; at December 31, 1928J an earned 
surplus of $109,729.54; and at December 31 j 1929, this 
earned surplus had been reduced through operations to 
$55,270.85. | 

From the aforesaid determination of deficiency by the 
Commissioner an appeal was taken to the United States 
Board of Tax Appeals. On August 22, 1933, ^Ir. John X. 
Sternhagen, Member of said Board, promulgated an opin¬ 
ion holding that, upon respondent’s determination, the re¬ 
demption and cancellation by the corporation oh December 
12, 1928, of 1,950 shares of its outstanding capital stock 
was essentially the equivalent of a taxable dividend to the 
extent of the corporation’s surplus, to-wit $l(j)9,729.54, at 
December 31, 1928. Final judgment was accordingly en¬ 
tered by the Board on August 24, 1933, in thq amount of 
the asserted deficiency, to-wit $17,357.74. 
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IT. 


Designation of Court of Review. 

The petitioner, being aggrieved by the aforesaid deci¬ 
sion and being an individual who is an inhabitant of the 
City of Washington, District of Columbia, and having filed 
his tax return for the vear 1928 with the Collector of In- 
ternal Revenue in the City of Baltimore, State of 
18 Maryland, petitions for a review thereof in ac¬ 
cordance with the provisions of law in such case 
made and provided (IT. S. C., Title 26, Sections 640-645, 
inc. 1930 Codification of Internal Revenue Laws) by the 
Court of Appeals of the District of Columbia. 

III. 

Assignment of Errors. 

The petitioner, as a basis for review, makes the follow¬ 
ing assignments of error: 

(1) The United States Board of Tax Appeals erred in 
holding that the redemption and cancellation on December 
12, 1928, of 1,950 shares of the outstanding stock of George 
Hyman Construction Company were essentially equivalent 
to the distribution of a taxable dividend to the extent of 
the accrued surplus of George Hyman Construction Com¬ 
pany at December 31, 1928. 

(2) The United States Board of Tax Appeals erred in 
failing to recognize that an amount “distributed in partial 
liquidation of a corporation shall be treated as in part or 
full payment in exchange for stock’’ (Sec. 115 (c) of the 
Revenue Act of 1928). 

(3) The United States Board of Tax Appeals erred in 
relying upon respondent’s determination that the redemp¬ 
tion and cancellation of the aforesaid stock was essentially 
equivalent to the distribution of a taxable dividend instead 
of relying upon the facts in evidence which conclusively 
show: 

(a) That George Hyman Construction Company ac¬ 
quired a part of its outstanding stock which petitioner 
owned for a cash consideration equal to the cost of said 
stock to petitioner and thereupon redeemed and cancelled 
said stock; 
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\ 

(b) That petitioner realized no taxable gain of deductible 
loss in converting a part of his stock investment into cash 
at the cost of such stock to him. 

19 (c) That the transaction took place prior to the 
close of the calendar vear and before ithe earned 

surplus of this active construction company held been de¬ 
termined in the amount of $109,729.54 which the jrespondent 
claimed was distributed as an ordinary dividend; 

(d) That the liquidation of 1,950 shares of stock of one 
of the stockholders of George Hyman Construction Com¬ 
pany was in an amount greater than the earned surplus 
out of which an ordinary dividend might have been dis¬ 
tributed in proper proportion to all stockholders. 

(4) The United States Board of Tax Appeals erred in 
failing to recognize that the purpose and intent of the peti¬ 
tioner, as shown by the stipulated facts in evidence, and 
indeed the transactions themselves, were within the law 
and made effective in orderly and ordinary procedure, with¬ 
out attempt to evade taxation, and without |anv ques¬ 
tionable element of time or manner in the reorganization 
of the business affairs of the petitioner. 

(5) The United States Board of Tax Appeals erred in 
failing to recognize the capital transactions arising out 
of the transfer of certain assets, to-wit, real |properties 
and stocks and bonds, from George Hvman Construction 
Company in partial liquidation to George Hyman Prop¬ 
erties, Inc., a corporation organized and capitalized by the 
petitioner to take over the aforesaid assets which in the 
opinion of the petitioner, the principal stockholder in both 
corporations, were not necessary in the construction busi¬ 
ness and should not remain at the risk of that business. 

(6) The United States Board of Tax Appeals erred in 
the application of paragraph (g) of Section 115 of the 
Revenue Act of 1928 to the facts in evidence, jinstead of 
applying paragraph (c) of the same section which is spe¬ 
cific and mandatorv. In doing so the Board hUs raised a 

question of laic imposing upon this Court the re- 

20 sponsibility of resolving every doubt inj the issue 
in favor of the taxpayer and most strongly against 

the Government. 

(7) The United States Board of Tax Appeals erred in 
holding that the amount received by petitioned upon the 
sale of his stock, which amount exactly equalled the cost 
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of such stock to him, constituted “income” under the 
Sixteenth Amendment to the Constitution of the United 
States. 

Wherefore your petitioner prays that this Honorable 
Court mav review said decision and reverse and set aside 
the same, and ithat the Clerk of the said United States 
Board of Tax Appeals be directed to transmit and deliver 
to the Clerk of said Court certified copies of all and every 
of the documents necessary and material to the presenta¬ 
tion and consideration of the aforegoing petition for re¬ 
view as required by the rules of said Court and statutes 
made and provided. 

GEORGE HYMAX, 

Petitioner. 

R. KEMP SLAUGHTER, 

HUGH C. BICKFORD, 

Attorneys for Petitioner. 


21 City of Washington, 

District of Columbia, ss: 

Personally appeared before me the subscriber, a Xotarv 
Public in and Tor the District of Columbia aforesaid, 
George Hyman, who, upon being duly sworn according to 
law, deposes and says that he is the petitioner named in 
the foregoing petition for review; that he has read the 
same and that the facts set forth therein are true to the 
best of his knowledge and belief and that said petition was 
tiled in good faith and not for purposes of delay. 

Subscribed and sworn to before me this lltli day of Xo- 
v ember, 1933. 

[Seal of Leona E. Bain, Xotarv Public, District of 

Columbia.] 

LEONA E. BAIX, 

Notary Public. 
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[Stamp:] United States Board of Tax Appeals. 
Filed Nov. 13, 1933. 

United States Board of Tax Appeals. 

Docket No. 54674. j 

George Hyman, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

To Honorable E. Barrett Prettyman, General Counsel, Bu¬ 
reau of Internal Revenue, Attorney for the Respondent: 

i 

Sir : 

i 

Please take notice that on the 13th day of jNovember, 
1933, the undersigned will present to this Boaj’d and tile 
with the Clerk thereof, the petition of George i Hyman, a 
copy of which is annexed hereto, for review by tHe Court of 
A pi >eals of the District of Columbia of the filial! order and 
decision of the Board in the above entitled proceeding en¬ 
tered upon the records of said Board on the 24th day of 
August, 1933. 

R. KEMP SLAUGHTER,! 

HUGH C. BICKFORD, 

7 m 

Attorneys for the Petitioner , 

815 Fifteenth St. N. WWashington, D. C. 


November 13, 1933. 

j 

Copy of the within notice and copy of petition jfor review 
is herebv accepted this 13th dav of November, 1933. 

E. BARRETT PRETTYMAN, 

j 7 

Attorney for the Respondent, 
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23 [Stamp:] United States Board of Tax Appeals. 

Filed Nov. 13, 1933. 

United States Board of Tax Appeals. 

Docket No. 54G74. 


George Hyman, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

To the Clerk of the U. S. Board of Tax Appeals: 

You will please prepare and, within sixty days from the 
date of the filing of the petition for review in the above 
stated case, transmit to the Clerk of the Court of Appeals 
of the District of Columbia certified copies of the following 
documents: 

1. The docket entries of proceedings before the U. S. 
Board of Tax Appeals in the case above entitled. 

2. The pleadings before the U. S. Board of Tax Appeals. 

3. Certified copy of the stipulation of facts filed by the 
parties thereto. 

4. Opinion of the Board promulgated August 22, 1933 

and final order of redetermination by the Board in accord- 

* 

ance therewith, entered August 24, 1933. 

5. Petition for review and acknowledgment of service 
thereof. 

6. A copy of this pnecipe. 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the Court of Appeals of 
the District of Columbia. 

R. KEMP SLAUGHTER, 

HUGH C. BICKFORD, 

Attorneys for George Hyman , 

815 Fifteenth St. N. IF., Washington, D. C. 
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24 United States Board of Tax Appeals, Washington. 

Docket No. 54674. | 

George Hyman, Petitioner, 

■ 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate . j 

I, B. 1). Gamble, clerk of the U. S. Board of Tjix Appeals, 
do hereby certify that the foregoing pages, 1 to 23, in¬ 
clusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or appeals) 
as above numbered and entitled. 

In testimonv whereof, I hereunto set mv haijid and affix 

•>7 • 

the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 2nd day of 
Jan., 1934. j 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

. i 7 

Clerk , United States Board of Taxi Appeals. 

I 

Endorsed on cover: Board of Tax Appeals.! No. 6134. 
George Hyman, Appellant, vs. Guy T. Helverinjg, Commis¬ 
sioner of Internal Revenue. Court of Appeals,! District of 
Columbia. Filed Jan. 6, 1934. Henry W. Hodgps, Clerk. 
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No. 6134 


GEORGE HYMAN, Appellant, 

v. 

GUY T. HELVERING, Commissioner of Internal 

Revenue. 


APPEAL FROM THE BOARD OF TAX APPEALS. ! 

I 


APPELLANT’S BRIEF. 


Jurisdiction. 

i 

| 

This petition for review involves income tax and surtax 

i 

for the calendar year 1928, and is taken from a decision of 
the Board of Tax Appeals entered August 24, 1933 (R. 13) 
based on its opinion promulgated August 22, 1933 j(R. 10). 
The case is brought to this Court by petition foil review 
filed November 13, 1933 (R. 13), pursuant to the provisions 
of Sections 1001-1003 of the Revenue Act of 1926, c. 27, 
44 Stat. 9, 109-110 (U. S. C. Supp. VI, Title 26, Sees. 641- 
642), as amended by Section 1101 of the Revenud Act of 

2w | 

I 

! 

i 
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1932, c. 209, 47 Stat. 109, 280 (U. S. C. Supp. VI, Title 
26, Sec. 642). 

Ths Issue Presented. 

Whether a distribution at par value by a corporation in 
the redemption, retirement and cancellation, December 12, 
1928, of 1,950 shares of the outstanding 2,000 shares of capi¬ 
tal stock was taxable to the distributee, the appellant in this 
proceeding, to tlie extent of the earned surplus of the cor¬ 
poration at December 31, 1928. 

Statutes and Treasury Regulations Involved. 

These will be found in the Appendix, infra , p. p. 

The Facts. 

The facts stipulated in the record and so found by the 
Board of Tax Appeals (R. 10-12) may be summarized as 
follows: 

On December 12, 1928, the petitioner owned 1,998 shares 
of common capital stock of George Hyman Construction 
Company, a Maryland corporation, with its principal office 
in the City of Washington, District of Columbia, which he 
had purchased from the corporation prior to January 1, 
1928, but subsequent to March 1, 1913, for cash in the 
amount of $199,800. The total outstanding common capital 
stock of the corporation was 2,000 shares of the par value 
of $200,000. 

The business of George Hyman Construction Company 
was that of general contractor in the construction of public 
and private buildings and among its assets were certain 
real properties and stocks and bonds which petitioner, as 
principal stockholder of George Hyman Construction Com¬ 
pany, considered were not necessary in the construction busi¬ 
ness and should not remain at the risk of that business. 
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On December 11, 1928, George Hyman Properties, Inc., 

I 

was incorporated under the laws of the State of Maryland 
with an authorized capital of 2,000 shares of common stock 
of a par value of $100 of which authorized stock 50 shares 
were immediately issued for cash at par. Of this jissue the 
petitioner took 30 shares, his wife 5 shares, his attorney 5 
shares and the remaining 10 shares were taken in equal pro¬ 
portion by his sister and his mother-in-law. This j corpora¬ 
tion was organized as an investment company to take over 
the certain real properties and stocks and bonds ojf George 
Hyman Construction Company. 

On December 12, 1928, the George Hyman Construction 
Company distributed to George Hyman in partial liquida¬ 
tion of its outstanding capital stock the sum of $195,000 
and received therefor 1950 shares of the said stock which it 
retired and cancelled. 

On December 19, 1928, petitioner advanced to George Hy¬ 
man Properties, Inc., the sum of $190,000. With | the cash 
capital thus obtained and through the issuance of its com¬ 
mon stock, as aforesaid, George Hyman Properties^ Inc., ac¬ 
quired the certain real properties and stocks and bonds from 
George Hyman Construction Company which, as aforesaid, 
petitioner considered were not necessary assets in| the con- 

i 

struction business and, therefore, should not remain at the 
risk of the Construction Company. 

The respondent asserted a deficiency in income tkx in the 
amount of $17,357.74 against George Hyman, the petitioner, 
alleging that to the extent of the earned surplus of George 
Hyman Construction Company at December 31,19^8, to-wit, 
$109,729.54, petitioner received a taxable dividend in the 
payment to petitioner of $195,000 on December 12,1928, for 
the 1,950 shares of common capital stock of the corporation 
which it redeemed, retired and cancelled. 

The books of account of the George Hyman Construction 
Company at December 31, 1927, showed an earned surplus 


i 
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of $119,709.33; at December 31, 1928, an earned surplus of 
$109,729.54; and at December 31, 1929, this earned surplus 
had been reduced through operations to $55,270.85. 

From the aforesaid determination of deficiency by the 
Commissioner an appeal was taken to the United States 
Board of Tax Appeals. On August 22, 1933, Mr. John N. 
Sternhagen, Member of said Board, promulgated an opinion 
holding that, upon respondent’s determination, the redemp¬ 
tion and cancellation by the corporation on December 12, 
1928, of 1,950 shares of its outstanding capital stock was 
essentially the equivalent of a taxable dividend to the ex¬ 
tent of the corporation’s surplus, to-wit, $109,729.54, at De¬ 
cember 31, 1^28. Final judgment was accordingly entered 
by the Board on August 24, 1933, in the amount of the as¬ 
serted deficiency, to-wit, $17,357.74. 

ARGUMENT. 

Paragraph (c) of Section 115 of the Revenue Act of 1928 
is specific and mandatory and requires the transaction in 
question to be treated as a liquidation, not as a normal 
dividend. 

The facts in this appeal present a series of capital trans¬ 
actions entered into in good faith in orderly business pro¬ 
cedure fullv within the law, and with no semblance of tax 
avoidance or evasion. The appellant, desiring to protect 
certain assets, in the construction business which he con¬ 
trolled, from the financial risks of that hazardous business, 
arranged to transfer them to a holding company. He did 
so by partially liquidating the construction company to the 
extent of the cash value of these certain assets and incor¬ 
porating a new company to take them over at the same cash 
value. As a result of the partial liquidation of the con¬ 
struction business appellant received back part of his orig¬ 
inal investment, but his investment itself remained sub- 
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stantially the same, subject of course to subsequent tax 
accountability for ordinary dividend distributions out of 
available earned surplus or in final liquidation. 

There is no gain or loss involved in the redemption of the 
stock of the Construction Company because “amounts dis¬ 
tributed in partial liquidation of a corporation shall be 
treated as in part or full payment in exchange tor stock, 
(Sec. 115( c) of the Revenue Act of 1928). j 

The redemption and retirement of 1,950 shares of the 
capital stock of George Hyman Construction Company for 
cash at the par value thereof was clearly a partial liquida¬ 
tion and Section 115(c), mandatory as it is, must apply. 
This Court said in a very recent decision— Eugen js A. Hell- 
wan r. Commissioner , #5869, decided January 2, jl934, that 

“We understand that if the transaction w<j have de¬ 
scribed had been different in respect that the corporate 
capital and stock issue had been reduced oneJ.hird and 
the amount called ‘surplus’ had remained in the busi¬ 
ness undistributed, the stockholder, in canceling a por¬ 
tion of his shareholdings, would not have sustained any 
deductible loss. Neither would he have sustained any 
if in order to improve the impaired financial condi¬ 
tion of the company he had paid additional cash into 
the corporation. In such circumstances the Surrender 
of a portion of his stock interest on the one hand or the 
payment of additional cash on the other wouldj be classi¬ 
fied as a capital contribution to be added to the cost of 
the stock retained and the ascertainment of gain or 
loss postponed until final disposition.” 

The business of the George Hyman Construction Com¬ 
pany was that of general contractor in the construction of 
public and private buildings. It was an active Operating 
company with a surplus at December 31,1928, of $]109,729.54 
undisturbed by the redemption and retirement! of 1,950 
shares of its stock at par at December 12, 1928. |This sur¬ 
plus, however, was reduced through operations iii the year 

1 w | 
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1929 to $55,270.85. If, theoretically, the surplus of $109,- 
729.54 had been distributed as a dividend December 12, 
1928, prior to the time it had been ascertained and deter¬ 
mined, the paid in capital of the company would have been 
impaired through operations in the year 1928 to the extent 
of $54,458.69, when as a matter of fact the paid in capital 
remaining in the business at December 31,1928, represented 
by 50 shares of outstanding stock, was only $5,000.00. 

The reduction in capital of George Hyman Construction 
Company was made under the provisions of the Maryland 
statutes (Art. 23, Sec. 50, Acts of 1922, Chapter 309) which 
read in part as follows: 

(5) Any shares of its own stock purchased by any 
such corporation, except when purchased out of its sur¬ 
plus or net profits, shall be retired by reduction of the 
amount of issued stock of the corporation in the man¬ 
ner provided by law. In such case the articles of 
amendment reducing the amount of issued stock of the 
corporation shall, in addition to other matters required 
by law, set forth the aggregate price paid or to be paid 
by the corporation for the shares of stock thereby re¬ 
tired. 

(6) The acquisition of its own stock by any such cor¬ 
poration, by gift, bequest or purchase, shall not release 
the liability to the corporation, or to its receiver, trus¬ 
tee or other person winding up its affairs, of any stock¬ 
holders whose shares have not been fully paid, for the 
payment of its liabilities existing at the time of such 
acquisition or created prior to the retirement of the 
stock so acquired by reduction of the amount of issued 
stock of the corporation, in the manner provided by 
law. In the case of the purchase of its own stock by a 
corporation, except when purchased out of its surplus 
or net profits, the stockholders selling their stock to the 
corporation shall be and remain liable to the corpora¬ 
tion, or to its receiver, trustee or other person winding 
up its affairs, to the extent of the payments made to 
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them therefor, for the payment of the liabilities of the 
corporation existing at the time of such payments or 
created prior to the retirement of the stock acquired 
from them■ by reduction of the amount of issued stock 
of the corporation in the manner provided by law . 
(Italics supplied.) 

(7) Xo corporation of this State shall purchase or 
redeem shares of its own stock for any unlawful pur¬ 
pose whatsoever, or purchase or redeem shares of its 
own stock when the probable effect of such purchase or 
redemption would be to prejudice the rightjs of exist¬ 
ing creditors. 

■ 

In submitting its report #179 to the House of Represen¬ 
tatives, 68th Congress, 1st Session, on the Revenue Bill 
of 1924, the Committee on Ways and Means sijid (pages 
11 and 12) with respect to Section 201(c), which is the same 
as Sec. 115(c) in the Revenue Act of 1928: 

I 

44 (1) The existing law has no provision jsimilar to 
subdivision (c) of the bill, but the Treasury has con¬ 
strued the existing law as taxing liquidating dividends, 
not as capital gains, but as dividends subject to the sur¬ 
tax rates. The proposed bill, as did the 1918 lact, treats 
a liquidating dividend as a sale of the stock t^o the cor¬ 
poration and recognizes the true effect of sum a distri¬ 
bution. 

4 4 The theory of liquidating dividends is extended to 
distributions in partial liquidation. If a corporation 
retires a portion of its capital stock, the transaction is 
treated, from the point of view of the stockholder, as 
a sale of his stock. If the corporation distributes an 
amount in partial retirement of its capital | stock, the 
amount thereof is to be considered as a return of capi¬ 
tal, and taxable only if, and to the extent tfiat, it ex¬ 
ceeds the basis of the stock. 

44 (2) It is provided in the last sentence qf section 
201(c) of the proposed bill that amounts distributed in 
partial liquidation of a corporation shall not, to the 
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extent that they are properly chargeable to capital ac¬ 
count, be treated as distributions of earnings and prof¬ 
its for the purpose of determining the taxability of 
subsequent distributions by the corporation. Xo simi¬ 
lar provision is contained in the existing law, although 
the provisions of the bill represent what is probably the 
correct construction of the existing law and unquestion¬ 
ably what is in accord with business practice.” (Ital¬ 
ics ours.) 

The Committee on Finance made a similar report to the 
Senate (Report #398, pages 11 and 12). Accordingly Sec. 
115(c) was written into the Revenue Act of 1928. 

Sec. 115(g) of the Revenue Act of 1928, if in fact con¬ 
stitutional, can only be invoked as a penalty for a clear 
intent to evade a tax and its flexible language makes it 
also clear that the section is not to be imposed arbitrarily. 

In view of the mandatory provisions of Sec. 115(c) it is 
clear that Section 115(//) (See appendix, p.herein) 
cannot be invoked to “impose a tax merely because there 
lias been a stock redemption’’. Indeed the United States 
Board of Tax Appeals has repeatedly recognized that Sec¬ 
tion 115(<7) of the Revenue Act of 192S and corresponding- 
sections of prior Revenue Acts “were enacted by Congress 
in an attempt to prevent the avoidance of tax upon distri¬ 
butions of corporate earnings, ordinarily to be distributed 
as dividends and so taxable .” Appeal of Annie Watts , 27 
B. T. A. 73; Pearl B. Brown, Executrix, 26 B. T. A. 901: 
Robert B. Meyer, 27 B. T. A. 44; Henry B. Bah son, 27 
15. T. A. 859. 

A clear intent, expressed in the evidence and stipulated 
by counsel as a fact, that certain physical properties and 
stocks and bonds should not remain at the risk of the con¬ 
struction business and, accordingly, should be taken out 
of that business and be transferred to a holding corpora- 
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tion through the partial liquidation of the outstanding capi¬ 
tal stock of the construction company with a corresponding 
capital investment in the holding company, reveals nothing, 
it is respectfully submitted, to indicate that the redemption 
of 1,950 shares of the stock of the construction! company at 
par was 1 ‘essentially equivalent to the distribution of a 
taxable dividend'’ to the extent of an assujmed earned 


surplus. 

Looking through the form to the substance tl|ie Construc¬ 
tion Company merely transferred certain real estate and 
stocks and bonds at their cash value to a holding company 
through partial liquidation of its capital stock.! It had the 
same cash asset which it had before the partial liquidation 
of the stock and its stockholders had substantially the same 
interest in those assets. Furthermore, the company re¬ 
tained its liquid assets for the operation of its business. 
In substance, only those assets not necessary iiji the risk of 
tlie business constituted the liquidation of l,9.j>0 shares of 
outstanding capital stock. All of the facts, pertinent and 
relevant, with respect to these capital transactions are in 
the record. They are free from artifice and offer no sug¬ 
gestion of an ordinary dividend distribution or its essen¬ 


tial equivalent. 

In Babson v. Commissioner, 27 B. T. A. 85^, the Board 
of Tax Appeals said: 

“And from the facts concerning the| company’s 
plans for expansion in new lines of merchandise and 
into new policies of operation and ownership, necessi¬ 
tating an increase in capital structure, wq cannot but 
conclude that the stock dividends were issped to meet 
legitimate business demands existing at that time and 
not for the ends sought to be prevented by! the statute. 

“But, as another test of the applicability! of the stat¬ 
ute in transactions such as these before ifis, we must 
scrutinize the redemption and distribution %vith respect 
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to the time and manner when the}) occur , and the cir¬ 
cumstances surrounding them at that time. Annie 
Watts Hill y supra. Such scrutiny here reveals noth¬ 
ing to indicate that the distributions, coupled with the 
redemptions were ‘essentially equivalent to the distri¬ 
bution of a taxable dividend.’ Thev were made at a 
time when the company, having found that its program 
of expansion resulted in increased business with de¬ 
creased profit, had decided to contract sharply, discon¬ 
tinue manv of its merchandise lines and return to its 
old policies of operation on a smaller scale. The rea¬ 
sons assigned for the redemptions seem to us sufficient 
and compelling and in nowise related to an attempt to 
distribute corporate earnings bg an artifice to escape 
the usual tax thereon.'' (Italics ours.) 


While the facts in the instant case are different from 
those in the Babson appeal, supra, the cases are neverthe¬ 
less analogous. The principle is the same in both. The 
“reasons** for the redemption are stipulated in this 
case to be for the organization of “an investment com¬ 
pany to take over certain real properties and stocks and 
bonds which petitioner, as principal stockholder, considered 
should not remain at the risk of that business.” This pur¬ 
pose of the petitioner, clearly enough stated in the evidence, 
was merely to place the capital assets which he controlled 
through stock ownership in the construction company under 
the corporate ownership of two controlled companies and 
not to withdraw, in an if “manner”, direct or indirect, the 
operating income of the construction company by an arti¬ 
fice to evade the tax thereon. 

It would appear that onlg in the nature of a penalty for 
evasion of tax would Section 115(//) of the Revenue Act be 
sustained as within the constitutional prerogatives of the 
Congress, for, in the determination of taxable income, there 
must first be return of capital by realization in a taxpayer’s 



investment. Eisner v. Macomber, 252 U. S. 189; Eugene 
A. Heilman v. Commissioner, supra. 

Under the Federal Constitution as interpreted by the 
Supreme Court, the Federal Court has no povjer to tax 
capital except by an apportionment among the states. The 
amendment to the constitution giving the Government the 
power to tax income does not confer upon it the power to 
tax capital. The power of Congress to tax income is lim¬ 
ited to income which is derived from capital. It cannot 
tax the capital increase. Congress has no power to treat 
anything as income unless it is in fact income. This prin¬ 
ciple has been established by the stock dividend cases. 
Tuienc r. Eisner. 256 U. S. 418; Eisner v. Macomber, 
252 U. S. 189. i 


.If the amount received in the Hvman case was in fact 

4/ I 

a return of capital, neither Congress nor the Commissioner 
of Internal Revenue would have any power to t^*eat it as 
income. There appears to be nothing in Section 115 of the 
Revenue Act of 1928 which would warrant the taxing of 
the amount received for stock purchased by a corporation 
if such amount does not exceed the cost of the sjtock. In 
fact, Sub-Section (d) indicates that even a distribution 
among stockholders is not taxable if such distribution is 
not out of earnings or profits. Section 115 does not apply 
in this case; but if it should be construed as applying to the 
Hyman case, the statute would be unconstitutional as a 
tax on capital. In view of the fact that the statute, if so 
construed, would impose a burden on the withdrawal of 
capital, it would also be unconstitutional on the ground that 
it impairs the obligation of an existing contract between 
the corporation and the stockholder. 

A statute which in effect imposes a penalty ‘must be 
strictly construed. The Board of Tax Appeals, ini the Ap¬ 
peal of Pearl B. Brown, Executrix, 26 B. T. A. 901^ said: 
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“The ordinary intendment and purpose of the stat¬ 
ute is plain enough. A stock dividend being consti¬ 
tutionally free from tax, Eisner v. Macomber, 252 17. S. 
189, and a stock redemption being a pro tanto liquida¬ 
tion of investment, the two could easily be used in a 
common plan so as to circumvent the tax which would 
be imposed if the distribution were made directly by 
wav of ordinarv dividend. To bar such circumvention, 
the Revenue Act of 1921 taxed the distribution as a 

dividend whether it was made directlv as a dividend or 

« 

by the more roundabout course, and the subsequent 
statutes have carried the same provisions with such 
refinements of expression as were found necessary by 
experience to fulfill the purpose. Revenue Act of 1921, 
sec. 201(rf); 1924, sec. 201 (/); 1926, sec. 201 (/ 7 ), 1928, 
sec. 115(/ 7 ). See H. Rept. 1, 69th Cong. 1st sess., p. 
5; S. Rept. 52, 69th Cong., 1st sess., p. 15. While the 
obvious device, by a close corporation having a surplus 
consisting of an expansion of capitalization, a stock 
issue and stock redemption, all within a short time pur¬ 
suant to a unified plan, is plainly within the statute 
(see C. B. VIII-2, p. 14). As the taxpayer may not, 
in view of this statute, avoid the tax by an artificial 
device of empty forms, cf. W. C. Huntoon y (Dec. 3937), 
14 B. T. A. 459, so the Government may not, under this 
statute, impose a tax merely because there has been 
a stock redemption, where the circumstances are free 
from artifice and bcvond the terms and fair intend- 
ment of the provision. Of course, where the language 
of the statute is specific and inelastic there is no room 
for avoiding its effect, whatever the inconsistency with 
the general purpose as disclosed by later enactments, 
cf. John Stewart Bryan , 21 B. T. A. 573; but, generally 
speaking, the provisions should be treated as special 
and applied to promote its special purpose (see Alfred 
A. Lawn (Dec. 7692), (26 B. T. A. 764.)” 

Quoted and relied upon in the appeal of Robert R. Meyer , 
27 B. T. A. 44. 



In the appeal of Annie Watts Hill , 27 B. T. jV. 73, the 
Board of Tax Appeals said: 

j 

“Section 201 (#), Revenue Act of 1926 and corre¬ 
sponding sections of prior Revenue Acts were enacted 
by the Congress in an attempt to prevent the avoid¬ 
ance of tax upon distributions of corporate learnings, 
ordinarily to be distributed as dividends afid so tax¬ 
able, by means of redemption and cancellation of stock. 
It leaves to the Commissioner, in the first j instance, 
and to this Board and the courts to deternjine what 
circumstances surrounding the cancellation ov redemp¬ 
tion of stock shall constitute ‘such time’ and ‘such 
manner’ as to make these acts and the distribution 
‘essentially equivalent to a distribution of \\ taxable 
dividend.’ ” (Italics ours.) 


In the case of the partial liquidation of George Ilyman 
Construction Company the Commissioner determined that 
the surplus earnings of the company at December 31, 1928, 
were taxable to the appellant because of the partial liqui¬ 
dation December 12, 1928, but there was no suggestion of 
artifice or evasion of taxes in the Commissioner!’s deter¬ 
mination. Indeed neither the manner nor the tiiiic of the 
partial liquidation has been questioned by the respondent. 
The Board of Tax Appeals concludes that from the facts 
“it is just as conceivable that the redemption andicancella- 
tion were essentially equivalent to a dividend as it is that 
they were not; and since the respondent has determined 
that they were, and the burden of proof is on pptitioner, 
we cannot find that it was not.” 

The facts are of record. They are clear and conclusive 
and supply the intent of the appellant and the! reasons 
which prompted the partial liquidation of the Construction 
Company. Nowhere in the record is there any justification 
for holding that there was intended or accomplished any 
distribution of earnings. There was simply a partial liqui- 
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elation for the sole purpose of withdrawing particular 
assets from the business for the specific purpose of turning 
them into the capital of the investment corporation. 
There only remains the application of the controlling pro¬ 
vision of the Revenue Act. The question of law thus raised 
imposed upon the Board, as it imposes upon this Court, the 
responsibility of resolving every doubt in favor of the tax¬ 
payer. Gould r. Gould, 245 U. S. 151; Smietanka r. First 
Trust and Savings Bank, 257 U. S. 602; Bankers Trust 
Com panp r. Boners, 295 Fed. 89. 

It is apparent the Board of Tax Appeals was somewhat 
influenced in its decision by its statement in opinion that 
“petitioner was the sole shareholder of a corporation with 
a substantial Surplus at the beginning of 1928. By caus¬ 
ing the corporation to cancel 97M> per cent of its shares at 
par, he receives an amount greater than the entire sur¬ 
plus. Thus, as to the amount of the surplus, he is in no 
different situation from what he would have been in had 

there been an ordinarv dividend; and the onlv difference 

* - • 

to the corporation is that it has a reduced capital, which is 
now represented by an outstanding 50 shares instead of 
2,000.“ (Italics supplied.) 

The answer to this statement is in the concluding para¬ 
graph of this court's opinion in the Heilman appeal, supra , 
which reads: 


“In the present case, petitioner’s investment was 
$150,000, on account of which he has received back 
about $23,000, leaving him a present net investment of 
about $127,000, for which he holds complete owner¬ 
ship of the assets of a corporation into which the orig¬ 
inal investment went. When that corporation's affairs 
are wound up and liquidated, he will be accountable 
for income for any amount he shall receive in excess 
of his present investment of $127,000, and, on the other 
hand, he will be entitled to deductible losses for any 
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less sum, and the same is true when he shall ljave sold 
or disposed of the stock.” 

In further respect to the separate legal entity ofja stock¬ 
holder, see Peterson v. Chicago, Rock Island <& Pacific 
Railway Co., 205 U. S. 264, 392; Conley v. Mathieson Alkali 
Works, 190 U. S. 406, 409; Pullman Car Co. v. Missouri 
Pacific Co., 115 U. S. 587, 597; Eisner v. Macomfier, 252 
U. S. 189, 213, 214. j 

It is of no particular significance that appellant “re¬ 
ceived an amount greater than the entire surplu^” other 
than to establish a bona fide distribution in liquidation. 
This is confirmed by the Board of Tax Appeals |n Bach- 

arach r. Commissioner , 29 B. T. A. ir55 wherein it was 

' * 

said: 

“Within three days after the transfer of its assets, 
the Jefferson Co. made a cash distribution jof $590 
per share, or in other words, declared a dividend of 
590 per cent on its outstanding common stock.; In the 
absence of more facts than we have before us,jwe can¬ 
not regard such dividend, paid under such j circum¬ 
stances, as an ‘ordinary dividend’, which, <}is com- 
monlv understood, is defined to be i a recurrent return 
on stock paid to stockholders by a going corporation 
in the ordinary course of business.’ Helmichlv. Hell- 
man. 276 U. S. 233.” * ‘ * * | 

“From the facts before us we can reach no other 
conclusion than that the distributions in controversy 
were steps taken by the Jefferson Co. in the process of 
liquidation and constituted liquidating dividends 
within section 201(c) of the 1926 Act, supra.'’ 

Conclusion. 

It is respectfully submitted that the facts in cjvidence 
speak the truth; that the facts do not warrant the conclu¬ 
sion that the redemption and cancellation of the stock in 
partial liquidation was essentially equivalent to a i taxable 
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dividend. Mr. Ilvman surrendered his stock which cost 
him $195,000 and he received therefor $195,000. There¬ 
after lie had substantially the same investment in the 


earned surplus, lie received an asset standing behind the 
capital which 1 he surrendered. He might as well have re¬ 
ceived in exchange for his stock the physical assets which 
were subsequently acquired in the same amount of cash 
by George Hyman Properties, Inc. The intent of the 
party is in the evidence, unrefuted, unquestioned. There 
is no suggestion in the evidence of a distribution of earn¬ 
ings; no suggestion of artifice or evasion of tax. The im¬ 
portant fact is that 


“On December 12, 1928, the George Hyman Con¬ 
struction Company paid petitioner by check =3522 
the sum of $195,000 for 1,950 shares of its stock held 
by petitioner as aforesaid and the 1,950 shares of stock 
so redeemed were retired and cancelled by the corpo¬ 
ration. There was no change in the shareholdings of 
the other stockholders and the capital stock of the 
company then outstanding was $5,000.“ 

Sec. 115(c) is specific and mandatory—“Amounts dis¬ 
tributed in partial liquidation of a corporation shall be 
treated as in part or in full payment in exchange for 
stock.” 

Sec. 115(/7) is flexible and dependable upon some artifice 
for the evasion of tax. See Ward M. Canaday, Inc., v. 
Commissioner, 29 B. T. A. =67, citing Henry B. Bab son, 
27 B. T. A. 859; Annie Watts Hill , 27 B. T. A. 73; Pearl B. 
Brown, Executrix , 26 B T. A. 901; Rudolph Boehrinyer, 
29 B. T. A. 8. 

R. Kemp Slaughter, 

Hugh C. Bickford, 
Attorneys for Appellant. 

Slaughter & Bickford, 

Of Counsel. 



APPENDIX. 


Revenue Act of 1928, C. 852, 45 Stat. 791. 

i 

Sec. 111. Determination of Amount of Gain or Lc^ss. 

(a) Computation of gain or loss.—Except as herein¬ 
after provided in this section, the gain from the ^ale or 
other disposition of property shall be the excess of the 
amount realized therefrom over the basis provided in sec¬ 
tion 113, and the loss shall be the excess of such bakis over 
the amount realized. 


Sec. 113. Basis for Determining Gain or Loss. 

(a) Property acquired after February 28, 191$.—The 
basis for determining the gain or loss from the kale or 
other disposition of property acquired after February 28, 
1913, shall be the cost of such property; * * * 


Sec. 115. Distributions by Corporations. j 

(a) Definition of Dividend.—The term “dividendj’ when 
used in this title * * * means any distribution njade by 
a corporation to its shareholders, whether in money or in 
other property, out of its earnings or profits accurjiulated 
after February 28, 1913. 


(b) Source of Distribution.—For the purposes of this 
Act every distribution is made out of earnings orjprofits 
to the extent thereof, and from the most recentlv accumu- 
lated earnings or profits. Any earnings or profits accu¬ 
mulated, or increase in value of property accrued, j before 
March 1, 1913, may be distributed exempt from ta$, after 
the earnings and profits accumulated after February 28, 
1913, have been distributed, but any such tax-fr^e dis¬ 
tribution shall be applied against and reduce the basis of 
the stock provided in section 113. 


(c) Distributions in Liquidation.—Amounts distributed 
in complete liquidation of a corporation shall be treated as 
in full payment in exchange for stock, and amounts dis¬ 
tributed in partial liquidation of a corporation shall be 
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treated as in part or full payment in exchange for stock. 
The gain or loss to the distributee resulting from such ex¬ 
change shall be determined under Sec. Ill, but shall be 
recognized only to the extent provided in Sec. 112. In the 
case of amounts distributed in partial liquidation (other 
than a distribution within the provisions of Sec. 112(7i) 
of stock or securities in connection with a reorganization) 
the part of such distribution which is properly chargeable 
to capital account shall not be considered a distribution of 
earnings or profits within the meaning of sub-section (b) 
of this Section for the purpose of determining the taxa¬ 
bility of subsequent distributions. 

****** • 


(/) Stock Dividends.—A stock dividend shall not be sub¬ 
ject to tax. 

(g) Redemption of Stock.—If a corporation cancels or 
redeems its stock (whether or not such stock was issued 
as a stock dividend) at such time and in such manner as to 
make the distribution and cancellation or redemption in 
whole or in part essentially equivalent to the distribution 
of a taxable dividend, the amount so distributed in redemp¬ 
tion or cancellation of the stock, to the extent that it repre¬ 
sents a distribution of earnings or protits accumulated after 
February 28, 1913, shall be treated as a taxable dividend. 
In the case of the cancellation or redemption of stock not 
issued as a stock dividend this subsection shall apply only 
if the cancellation or redemption is made after January 1, 
1926. 


(h) Definition of Partial Liquidation.—As used in this 
section the term “amounts distributed in partial liquida¬ 
tionmeans a distribution by a corporation in complete 
cancellation or redemption, of a part of its stock, or one of 
a series of distributions in complete cancellation or redemp¬ 
tion of all or a portion of its stock. 

Treasury Regulations 74: (Issued under the Revenue Act 

of 1928). 

Art. 621. Dividends.—The term “dividends’’ for the 
purpose of Title I (except when used in sections 203(a) (4) 
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and ‘208(c) (1) comprises any distribution in the Ordinary 
course of business, even though extraordinary in! amount, 
made by a domestic or foreign corporation to its sharehold¬ 
ers out of its earnings or profits accumulated since Febru¬ 
ary 28, 1913. Although interest on State bonds anjl certain 
other obligations is not taxable when received by a corpora¬ 
tion, upon amalgamation with the other funds ofj the cor¬ 
poration such income loses its identity and when distributed 
to shareholders in dividends is taxable to the same extent 
as other dividends. 

A taxable distribution made by a corporation to ijts share¬ 
holders shall be included in the gross income of the dis¬ 
tributees when the cash or other property is unqualifiedly 
made subject to their demands (See Article 333). 

Art. 625. Distributions in Liquidation.—Amounts distrib¬ 
uted in complete liquidation of a corporation a|rt to be 
treated as in full payment in exchange for the stjock, and 
amounts distributed in partial liquidation are to bC treated 
as in part or full payment in exchange for the stock so can¬ 
celled or redeemed. The phrase “amounts distributed in 
partial liquidation” means a distribution by a corporation 
in complete cancellation or redemption of a part of jts stock, 
or one of a series of distributions in complete cancellation 
or redemption of all or a portion of its stock. A complete 
cancellation or redemption of a part of the corporate stock 
may be accomplished, for example, by the complete retire¬ 
ment of all the shares of a particular preference qr series, 
or by taking up all the old shares of a particular preference 
or series and issuing new shares to replace a portion 
thereof, or by the complete retirement of any paift of the 
stock, whether or not pro rata among the shareholders. 

The gain or loss to a shareholder from a distribution in 
liquidation is to be determined as provided in section 111 
and article 561, by comparing the amount of the distribu¬ 
tion with the cost or other basis of the stock provided in 
section 113 and articles 591-604; but the gain or loss will be 
recognized only to the extent provided in section |112 and 
articles 571-580. Any gain to the shareholder may, at his 
option, be taxed as a capital net gain in the manner ind sub- 
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ject to the conditions prescribed in section 101 and articles 
501-503. In the case of amounts distributed in partial liqui¬ 
dation, other than a distribution in pursuance of a plan of 
reorganization as described in section 112(7/), the part of 
such distribution which is properly chargeable to capital ac¬ 
count shall not be considered a distribution of earnings or 
profits within the meaning of section 115(5) for the purpose 
of determining the taxability of subsequent distributions by 
the corporation. 

Art. 629. Distribution in Redemption or Cancellation of 
Stock Taxable as a Dividend.—If a corporation cancels or 
redeems its stock (whether or not such stock was issued as 
a stock dividend) at such time and in such manner as to 
make the distribution and cancellation or redemption in 
whole or in part essentially equivalent to the distribution of 
a taxable dividend, the amount so distributed in redemption 
or cancellation of the stock, to the extent that it represents 
a distribution of earnings or profits accumulated after 
February 28, 1913, shall be treated as a taxable dividend. 

The question whether a distribution in connection with a 
cancellation or redemption of stock is essentially equivalent 
to the distribution of a taxable dividend depends upon the 
circumstances of each case. A cancellation or redemption 
by a corporation of a portion of its stock pro raid among 

all the shareholders will generally be considered as effect¬ 
ing a distribution essentially equivalent to a dividend dis¬ 
tribution to the extent of the earnings and profits accumu¬ 
lated after February 28,1913. On the other hand, a cancel¬ 
lation or redemption by a corporation of all of the stock of 
a particular shareholder, so that the shareholder ceases to 
be interested in the affairs of the corporation, does not effect 
a distribution of a taxable dividend. A bona fide distribu¬ 
tion in complete cancellation or redemption of all of the 
stock of a corporation, or one of a series of bona fide dis¬ 
tributions in complete cancellation or redemption of all of 
the stock of a corporation, is not essentially equivalent to 
the distribution of a taxable dividend. Where a distribution 
is made pursuant to a corporate resolution reciting that the 
distribution is made in liquidation of the corporation, and 



the corporation is completely liquidated and dissolved 
within one year after the distribution, the distribution will 
not be considered essentially equivalent to the distribution 
of a taxable dividend; in all other cases the facts! and cir¬ 
cumstances should be reported to the Commissibner for 
his determination whether or not the distribution, or any 
part thereof, is essentially equivalent to the distribution 
of a taxable dividend. 
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In the Court of Appeals of the District of 

Columbia 

January Term, 1934 

i 

| 

— 

No. 6134 

George Hyman, petitioner 

I 

V. , I 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 

OS PETITIOS FOR REVIEW OF DECISION OF THE UNITED 
STATES HOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The only previous opinion in the present ca^e is 
that of the United States Board of Tax Appeals 
(R. 9), which is reported in 28 B.T.A. 1230. 

JURISDICTION 

The appeal in this case involves income taxesj for 
the year 1928 in the amount of $17,357.74, anjl is 
taken from a decision of the Board of Tax Appeals 
entered on August 24, 1933 (R. 13). The cash is 
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brought to this Court by petition for review filed on 
November 13, 1933 (R. 13), pursuant to the Reve¬ 
nue Act of 1926, e. 27, 44 Stat. 9, Sections 1001, 
1002, and 1003, as amended by the Revenue Act of 
1932, c. 209, 47 Stat. 169, Section 1101. 

QUESTION PRESENTED 

Where an individual stockholder owns practically 
all of the stock of a corporation which redeems and 
cancels part of its stock but continues in business, 
should the amount so distributed in redemption 
and cancellation of the stock be treated as a taxable 
dividend to the extent that it represents a distribu¬ 
tion of earnings or profits accumulated after Febru¬ 
ary 28,1913, under Section 115 (g) of the Revenue 
Act of 1928? 

STATUTE AND REGULATIONS INVOLVED 

The statute and regulations involved are con- 
tained in Appendix A, infra, pp. 13-16. 

STATEMENT 

The facts were stipulated and as found by the 
Board of Tax Appeals may be summarized as fol¬ 
lows (R. 10-12): 

Taxpayer, a resident of Washington, D.C., owned 
1,998 of 2,000 shares of the capital stock of George 
Hyman Construction Company, hereafter called 
Construction Company, for which he had paid 
$199,800 in cash (R. 10-11). The Construction 
Company was engaged in the business of general 
contractor in the construction of public and private 
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buildings, and on December 31, 1928, it hgd an 
earned surplus of $109,729.54. On December 12, 
1928, the Construction Company redeemed 1,950 
shares of stock held by the taxpayer, for wlpck it 
paid him $195,000, and the stock so redeemed was 
retired and cancelled (R. 11). 


About the same time another corporation! was 
organized, George Hyman Properties, Inc., here¬ 
after called Properties Company, which issued 50 
shares of stock, of which the taxpayer owned 30, 
his wife 5, his sister 5, his mother-in-law 5, anjd his 
attorney 5. On December 19, 1928, the taxpayer 
advanced $190,000 to the Properties Company, 


which in turn acquired with this money and the 
proceeds of its stock certain real properties! and 
stocks and bonds from the Construction Company 
which the taxpayer thought were not necessary as¬ 
sets in the construction business and therefore 
should not remain at the risk of the Construction 
Company (R. 11). 

The Commissioner determined that the distribu¬ 
tion by the Construction Company to the taxpayer, 
in cancellation or redemption of part of its sjock, 
should be treated as a taxable dividend to tliC ex¬ 
tent of $109,729.54, representing earnings accumu¬ 


lated after February 28, 1913. The taxpayer! ap¬ 
pealed to the Board of Tax Appeals, which decided 

i 

that the taxpayer had not sustained the burdeju of 
showing that the distribution was not essentially 
equivalent to the distribution of a taxable dividend. 

i 

i 

i 


i 
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SUMMARY OF ARGUMENT 


Section 115 (g) of the Revenue Act of 1928 pro¬ 
vides that if a corporation cancels or redeems its 
stock at such time and in such manner as to make 
the distribution and cancellation or redemption in 
whole or in part essentially equivalent to the dis¬ 
tribution of a taxable dividend, the amount so 
distributed in redemption or cancellation of the 
stock should be treated as a taxable dividend to the 
extent that it represents a distribution of earnings 
or profits accumulated after February 28, 1913. 
In this ease, the taxpayer was practically the sole 
stockholder of the corporation, and exercised abso¬ 
lute control over its management. The corporation 
had earnings or profits accumulated after Febru¬ 
ary 28. 1913, in the amount of $109,729.54, and by 
redeeming some of its stock released to the tax¬ 
payer an amount in excess of $109,729.54. Through 
the enactment of Section 115 (g) Congress intended 


to reach just such transactions. Whether the tax¬ 
payer intended to avoid the tax on dividends or not 
is immaterial. The effect of the distribution to the 
taxpayer, at least to the extent of $109,729.54, was 
essentially equivalent to the distribution of a tax¬ 
able dividend within the meaning of the statute. 
The corporation continued in the construction busi¬ 
ness after the redemption just as before, and the 
taxpayer continued to be practically the sole stock¬ 
holder. The only difference was that the capitaliza¬ 
tion was reduced from 2,000 shares to 50, and the 
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assets not necessary in the construction business 
were liquidated or reduced to cash. The taxpayer’s 
contention that Section 115 (g) as applied tb the 
facts of this case is unconstitutional has no merit. 


ARGUMENT 

Where an individual stockholder owns practically all of 
the stock of a corporation which redeems and cancels 
part of its stock but continues in business, the amount 
so distributed in redemption and cancellation bf the 
stock should be treated as a taxable dividend t[o the 
extent that it represents a distribution of eamipgs or 
profits accumulated after February 28, 1913, under Sec¬ 
tion 115 (g) of the Revenue Act of 1928 

The taxpayer owned 1,998 of the 2,000 shares of 
stock of the Construction Company, and inasmuch 
as the record does not disclose who owned th£ two 
remaining shares we mav assume that theviwere 
qualifying shares, so that the taxpayer was prac¬ 
tically the sole stockholder. In this respect the 
case is similar to HclJman v. IIclvcring, No. |5869, 
decided by this Court on January 2,1934. Thb tax¬ 
payer, as sole stockholder, could manipulate the 
corporation's affairs in any manner he saw fit j pro¬ 
vided he kept within the limitations of the j state 
law. 

Section 115 (g) of the Revenue Act of |1928, 
which will be found in Appendix A, infra, pp. f3-16, 
provides that if a corporation cancels or redeems 
its stock (whether or not such stock was issued as 
a stock dividend) at such time and in such manner 
as to make the distribution and cancellation br re- 
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demption in whole or in part essentially equivalent 
to the distribution of a taxable dividend, the 
amount so distributed in redemption or cancellation 
of the stqck, to the extent that it represents a dis¬ 
tribution of earnings or profits accumulated after 
February 28, 1913, shall be treated as a taxable 
dividend. 3 

Through the enactment of Section 115 (g) Con¬ 
gress intended to reach just such transactions as that 
involved in the instant case. While the taxpayer 
owned onlv 1,998 of the 2,000 shares of the stock of 
the Construction Company, we may reasonably 
infer that the two remaining shares were qualifying 
shares and were not owned bv adverse interests. 
The record shows that the Construction Company 
redeemed 1.950 of the 1,998 shares held by the tax¬ 
payer, but that there was no change in the share¬ 
holdings of the other stockholders (R. 11). If the 
two shares not held by the taxpayer had been held 
by adverse interests, it is impossible to believe that 
the taxpayer would have consented to such a tre¬ 
mendous reduction of his interest in the corporate 

1 Article 629 of Treasury Regulations 74. explaining the 
application of Section 115 (g) may Ik 4 found in Appendix 
A. infra, pp. 13-16. Article 1549 of Treasury Regulations 69. 
relating to the Revenue Act of 19*26 is substantially the same 
as Article 629 of Treasury Regulations 74, and Section 
115 (g) of the Revenue Act of 192S is substantially the same 
as Section 20,1 (g) of the Revenue Act of 1926. Therefore, 
the regulations have received legislative sanction. Brewster 
v. Gage , 280 T.S. 327, 337; United States v. Dakota-Montana 
Oil Co ., 288 U.S. 459, 466, and Burnet v. Brooks , 2SS U.S. 
378, 392-393. 


assets without a corresponding reduction m the 
interests of the other stockholders. | 

It appears that the Construction Company with 
earnings or profits accumulated after February 28, 
1913, in the amount of $109,729.54 acquired 1,950 
shares of stock of its sole stockholder with a!check 


for $195,000. Whether the Construction Coippany 
actually had cash in the bank to meet that check 
did not appear, and would make no difference to 
the taxpayer because lie was the sole stockholder. 
In any event it does appear that, within one! week 
the Construction Company received a correspond¬ 
ing amount of cash from the Properties Company 
in exchange for assets that were not necessary in 
the construction business, so that the Construction 
Company had the same amount of assets aftOr the 
redemption as before. The only difference was 
that there were 50 shares of stock outstanding in¬ 


stead of 2,000. 

After the Construction Company had redeemed 
1,950 of its 2,000 shares of stock, the taxpayer re¬ 
tained the same interest in the corporate assets of 
the Construction Company as before. In Other 
words, he continued to be the sole stockholdeij; the 
onlv difference was that he owned 48 shares instead 
of 1,998. His investment was not changed except 
that part of the corporate assets was reduced to 
cash and he received a distribution in the amount of 
$195,000. It does not appear that the Construction 
Company found it necessary to sell any of the alssets 
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used in the construction business or that it did not 
continue to operate in the same manner as before 
the redemption. It seems to us that the effect of 
the distribution in 1928 of $195,000 at least to the 
extent of the $109,729.54 shows that it was essen¬ 
tially equivalent to the distribution of a taxable 
dividend within the meaning of Section 115 (g) of 
the Revenue Act of 1928. 

The intention of Congress is clearlv illustrated 
by the legislative committee reports relating to 
Section 201 (g) of the Revenue Act of 1926 which 
will be found in Appendix B, infra , pp. 16-18. 2 The 
reports recite that under existing law (the 1924 
Act), a corporation, especially one which has only 
a few stockholders, might without resorting to the 
device of a stock dividend be able to make a dis¬ 
tribution to its stockholders which would have the 
same effect as a taxable dividend. They then cite 
an example where two men hold practically all the 
stock of a corporation for which each had paid 
$50,000 in cash and the corporation had accumu¬ 
lated a surplus of $50,000 above its cash capital. 
They point out that under existing law the cor- 

-As previously stated. Section 201 (g) of the Revenue 
Act of 19*26 is substantially the same as Section 115 (g) of 
the Revenue Act of 1928. Therefore, the committee reports 
relating to the 1926 Act are equally applicable to the 1928 
Act. Incidentally, the 1926 Act made a change in the 1924 
Act which applied only in cases where there had been stock 
dividends either before v/i after the redemption: the later 
acts applied also in cases where there had been no stock 
dividends. 
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poration could buy from the stockholders fo i cash 
one half of the stock held by them and cancel it 
without making the stockholders subject to any 
tax and conclude that this action in all essentials 
would be the equivalent of a distribution through 
cash dividend of the earned surplus. 

There is no pretense that the reduction pf its 
capital stock amounted to a liquidation of the! busi¬ 
ness of the Construction Company. On th^ con¬ 
trary it affirmatively appears that the purpose of 
the transaction was to dispose of assets of the! Con¬ 
struction Company that were not necessary in the 
construction business and should not remain at the 
risk of the construction business (R. 11). Conse¬ 
quently there is no. basis for a contention th^t the 
Construction Company was in the process of com¬ 
plete liquidation under Section 115 (c) of the Rev¬ 
enue Act of 1928, infra, pp. 13-15, and it miglif; well 
be argued that there is no support in the record to 
show that there was a partial liquidation of the 
Construction Company. See Heilman v. 
supra. In this respect the case is distinguishable 
from Babson v. Commissioner, 27 B.T.A. 8591cited 
in taxpayer’s brief where the corporation discon¬ 
tinued centain lines of merchandise, and actually 
contracted its business operations. 3 j 

3 Incidentally, the Babson case is now pending in the 
Seventh Circuit where it was argued in the early p^rt of 
February. The case of Brawn v. Commissioner , 26 B.T.A. 
901, cited in the taxpayer’s brief, is also pending in the same 
circuit. 
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However, we may assume for the purposes of 
argument that the redemption of part of its stock 
by the Construction Company amounted to a par¬ 
tial liquidation of the corporation within the mean¬ 
ing of Section 115 (c) of the Revenue Act of 1928, 
infra, pp. 13-16. Our interpretation of the statute 
is that subdivision (g) of Section 115 is merely an 
exception to that part of subdivision (c) relating 
to partial liquidation. The heading of the Com¬ 
mittee reports, infra, p. 16, indicates that the 
subdivision relates to partial liquidation. Further¬ 
more, in order to ascertain the intention of the law¬ 
maker, it is necessary to consider every material 
part of the statute. Hellmick v. Heilman , 276 U.S. 
233, 237. Viewing Section 115, infra, p. 13, as a 
whole, we believe that Congress intended to tax as 
a dividend every distribution by a corporation of 
earnings accumulated after February 28, 1913, un¬ 
less the distribution was in the form of a stock 
dividend or unless the amounts were distributed in 
complete liquidation of a corporation; and that, 
with respect to partial liquidation, Congress recog¬ 
nized that it was a convenient method of reducing 
stock dividends to cash or of distributing a large 
cash surplus without exposing the distribution to 
the tax on dividends, and therefore provided that 
if the result of the transaction was the same as the 
distribution of a taxable dividend it should be 
treated as a taxable dividend, regardless of the 
existence of any intention to avoid the tax on divi¬ 
dends. 
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The taxpayer argues that the intention of pon- 
gress was to prevent the avoidance of tax hpon 
distributions of corporate earnings and elites, 
among other cases, Hill v. Commissioner, 27 B.T.A. 
73; Brown v. Commissioner, supra, and Babs0n v. 
Commissioner, supra 4 (Br. 8). Of course, if tjhese 
earlier cases support the taxpayer’s contention, 
they are in direct conflict with the decision of the 
Board of Tax Appeals in this case, where the Bpard 
Member said (R. 12) : 

i 

The statute is concerned to impose tliel tax 
where there is the essential equivalent jof a 
dividend. (Italics supplied.) j 

i 

Moreover the Committee reports of Congress, llien- 

tioned above, remove all doubt as to the legislative 

,■ | 

intent; it was the effect or result of such transac¬ 
tions that Congress had in mind and intended to 
reach, and there is no reason to believe that if such 
a transaction were carried out in good faith, it 
would fall outside the scope of the statute. j 

The taxpayer also argues that Section 115 |(g) 

of the Revenue Act of 1928, as applied to the f&cts 

i 

of this case, violates the Constitution because it 
purports to tax a return of capital (Br. 10-11). 
This argument would appear to be frivolous jbe- 

4 The case of 11/11 v. Comrrmxioner was affirmed by] the 
Circuit Court of Appeals for the Fourth Circuit, G6 F. (2d) 
45, and the other two cases as previously shown are pow 
pending in the Circuit Court of Appeals for the Seventh 
Circuit. Another case decided by the Board, Robinson v. 
Commissioner* 27 B.T.A. 1018, is now pending on appeal in 
the Fifth Circuit. j 

1 . a 

I 

i 

i 


i 
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cause the Commissioner has taxed onlv the amount 

i «/ 

of the earnings or profits accumulated since Febru¬ 
ary 28, 1913, which constitutes income whenever 
it is distributed. See Lynch v. Hornby , 247 U.S. 
339, 343-344. The taxpayer cannot raise the ques¬ 
tion that he is being taxed on a return of capital 
until lie disposes of his entire investment in the 
Construction Company, because he has the same 
interest in the corporate assets after the redemp¬ 
tion as before. He owned onlv 48 shares instead 

* 

of 1,998, but his interest in the corporate assets was 
unopposed afterwards as it was before. 

The taxpayer also argues that Section 115 (g) 
as applied to the facts of this case would be un¬ 
constitutional on the ground that it impairs the 
obligation of an existing contract between a corpo¬ 
ration and a stockholder. This argument, which is 
not developed, could not have any merit because the 
constitutional prohibition against the impairment 
of the obligation of contracts limited to the states. 
See Article I, Sec. 10, Clause 1. of the Constitution. 


CONCLUSION 


The decision of the Board of Tax Appeals is cor¬ 


rect and should therefore be affirmed. 


Respectfully submitted. 

Frank J. Wide max. 
Assistant Attorney General . 

Sew all Key, 

Morton K. Rothschild, 
Special Assistants to the Attorney General. 

March 1934. 



APPENDIX A 


STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1928, c. 852,45 Stat. 791 j 

■ 

Sec. 115. Distributions by corporations } 

(a) Definition of dividend. —The term “jiivi- 

dend’'when used in this title * * * mean^ any 

distribution made by a corporation to its share¬ 
holders, whether in money or in other property}, out 
of its earnings or profits accumulated after Feb¬ 
ruary 28,1913. ! 

%/ 

(b) Source of distributions. —For the purposes 

of this Act every distribution is made out of 
earnings or profits to the extent thereof, and 
from the most recently accumulated earningjs or 
j^rofits. * * * | 

(c) Distributions in liquidation. —Amounts dis¬ 
tributed in complete liquidation of a corporation 
shall be treated as in full payment in exchange for 
the stock, and amounts distributed in partial liqui¬ 
dation of a corporation shall be treated as in part 
or full payment in exchange for the stock. |The 
gain or loss to the distributee resulting from such 
exchange shall be determined under section 1111 but 
shall be recognized only to the extent provided in 
section 112. In the case of amounts distributed in 
partial liquidation (other than a distribution within 
the provisions of section 112 (h) of stock or securi¬ 
ties in connection with a reorganization) the part 
of such distribution which is properly chargeable 

(13) 
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to capital account shall not be considered a distribu¬ 
tion of earnings or profits within the meaning of 
subsection (b) of this section for the purpose of 
determining the taxability of subsequent distribu¬ 
tions by the corporation. 

(d) Other distributions from capital .—If any 
distribution (not in partial or complete liquida¬ 
tion) made by a corporation to its shareholders is 
not out of increase in value of property accrued 
before March 1,1913, and is not out of earnings or 
profits, then the amount of such distribution shall 
be applied against and reduce the basis of the stock 
provided in section 113, and if in excess of such 
basis, such excess shall be taxable in the same man¬ 
ner as a gain from the sale or exchange of prop¬ 
erty. The provisions of this subsection shall also 
apply to distributions from depletion reserves 

based on the discovers value of mines. 

* 

***** 

(g) Redemption of stock .—If a corporation can¬ 
cels or redeems its stock (whether or not such stock 
was issued as a stock dividend) at such time and in 
such manner as to make the distribution and can¬ 
cellation or redemption in whole or in part essen¬ 
tially equivalent to the distribution of a taxable 
dividend, the amount so distributed in redemption 
or cancellation of the stock, to the extent that it 
represents a distribution of earnings or profits ac¬ 
cumulated after February 28,1913, shall be treated 
as a taxable dividend. In the case of the cancella¬ 
tion or redemption of stock not issued as a stock 
dividend this subsection shall apply only if the 
cancellation or redemption is made after January 
1,1926. 


» 


(h) Definition of partial liquidation .—As used 
in this section the term “amounts distributed in 
partial liquidation” means a distribution by a cor¬ 
poration in complete cancellation or redemption of 
a part of its stock, or one of a series of distributions 
in complete cancellation or redemption of all jor a 
portion of its stock. 

i 

Treasury Regulations 74, Relating to thp 
Revenue Act of 1928 

Art. 629. Distribution in redemption or continua¬ 
tion of stock taxable as a dividend .— * * * 

The question whether a distribution in connec¬ 
tion with a cancellation or redemption of stoctk is 
essentially equivalent to the distribution of ajtax- 
able dividend depends upon the circumstances of 
each case. A cancellation or redemption by a cor¬ 
poration of a portion of its stock pro rata anjiong 
all the shareholders will generallv be considered 
as effecting a distribution essentially equivalent to 
a dividend distribution to the extent of the earn¬ 
ings and profits accumulated after February 28, 
1913. On the other hand, a cancellation or redemp¬ 
tion by a corporation of all of the stock of a jpar- 
ticular shareholder, so that the shareholder erases 
to be interested in the affairs of the corporation, 
does not effect a distribution of a taxable dividend. 
A bona fide distribution in complete cancellation 
or redemption of all of the stock of a corporation, 
or one of a series of bona fide distributions in Com¬ 
plete cancellation or redemption of all of the dtock 
of a corporation, is not essentially equivalent to 
the distribution of a taxable dividend. Whe|re a 
distribution is made pursuant to a corporate ^eso- 
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lution reciting that the distribution is made in 
liquidation of the corporation, and the corporation 
is completely liquidated and dissolved within one 
year after the distribution, the distribution will not 
be considered essentially equivalent to the distribu¬ 
tion of ai taxable dividend; in all other cases the 
facts and circumstances should be reported to the 
Commissioner for his determination whether or not 
the distribution, or any part thereof, is essentially 
equivalent to the distribution of a taxable dividend. 

APPENDIX B 

H. Rep. No. 1 , 69th Cong., 1st Sess., p. 5 

PARTIAL LIQUIDATION 

Section 201 (f): 

It has been contended that under existing law 
a corporation, especially one which has only a few 
stockholders, might be able to make a distribution 
to its stockholders which would have the same effect 
as a taxable dividend. For example: Assume that 
two men hold practically all the stock in a corpo¬ 
ration, for which each had paid $50,000 in cash, and 
the corporation had accumulated a surplus of 
$50,000 above its cash capital. It is claimed that 
under existing law the corporation could buy from 
the stockholders, for cash, one half of the stock 
held by them and cancel it without making the 
stockholders subject to any tax. Yet this action, 
in all essentials, would be the equivalent of a distri¬ 
bution through cash dividends of the earned sur¬ 
plus. The amendment proposed to this subdivision 
is intended to make clear that such a transaction is 
taxable. 



S. Rep. No. 52, 69th Cong., 1st Sess., P. 15 

PARTIAL LIQUIDATION j 

Section 201 (g): It has been contended ! that 
under existing law a corporation, especially! one 
which has only a few stockholders, might, without 
resorting to the device of a stock dividend, be j able 
to make a distribution to its stockholders Which 
would have the same effect as a taxable dividend. 
For example: Assume that two men hold practi¬ 
cally all the stock in a corporation, for which each 
had paid $50,000 in cash, and the corporation! had 
accumulated a surplus of $50,000 above its bash 
capital. It is claimed that under existing laW the 
corporation could buy from the stockholders,! for 
cash, one half of the stock held by them and cancel 
it without making the stockholders subject to! any 
tax. Yet this action, in all essentials, would be the 
equivalent of a distribution through cash dividends 
of the earned surplus. The subdivision as rewrit¬ 
ten bv the House bill is intended to make clear Ithat 
* 

such a transaction is taxable and the committej ap¬ 
proves the provision, which obviously does nol] ap¬ 
ply in cases of complete liquidation of all the stock 
of the corporation. 

The House bill provided that the amendijient 
should be retroactive to January 1, 1925. The 
committee recommends that the provisions of the 
1924 act in this respect remain in effect during the 
calendar year 1925 and that the change in the j law 
should become effective only as of January 1,1926. 
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H. Conference Rep. No. 356, 69th Cong., 1st 

Sess., P. 30 

***** 

Amendment No. 1 : It lias been contended that 
under existing law a corporation, especially one 
which has only a few stockholders, might without 
resorting to the device of a stock dividend be able 
to make a distribution to its stockholders which 
would have the same effect as a taxable dividend. 
For example, assume that two men hold practically 
all the stock of a corporation for which each had 
paid $50,000 in cash, and the corporation had accu¬ 
mulated a surplus of $50,000 above its cash capital. 
It is claimed that under existing law the corpora¬ 
tion could buv from the stockholders for cash one 

l V 

half of the stock held bv them and cancel it with- 
out making the stockholders subject to any tax, 
yet this action in all essentials would be the equiv¬ 
alent of a distribution through cash dividends of 
the earned surplus. Section 201 (g) of the House 
bill rewrites the provision of the existing law to 
make clear that such a transaction as above indi¬ 
cated is taxable. Obviously this subdivision does 
not apply in cases of a complete liquidation of all 
the stock of the corporation, or to one of a series 
of distributions in a complete liquidation which is 
bona tide carried out. This amendment provides 
that in the case of the cancellation or redemption 
of stock not issued as a stock dividend this sub¬ 
division shall apply only if the cancellation or re¬ 
demption is made after January 1 , 1926; and the 
House recedes. 

***** 
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